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MATTER OF: Responsibility of Administrator of Urban M4ass Trans-
portation to reimburse U7ashington Metropolitan Area
Transit Authority for interest on borrowings for cur-

DIGEST: rent metrobus operating expenses.
The National Capital Transportation Act (NCTA) of 1972
provides for additional regional subway construction
financing by authorizing the Secretary of Transportation
to guarantee up to $1.2 billion of obligations of the
Washington Metropolitan Area Transit Authority (7MATA),
and to reimburse 1r.'LTA one-fourth of its interest costs
on obligations issued after its enactment. The Secre-
tary may not, under the authority of the NOCTIA of 1972,
reimburse VUMATA for one-fourth of its interest costs
on borrowings for current Metrobus operating expenses.

The Administrator, Urban iMass Transportation Administration (TM'TA) ,
Department of Transportation, by letter dated Mfay 12, 1975, has
requested our de-i-4-- as to whether he may lpw.fully conplyw .. itb the
request of the Washington Metropolitan Area Transit Authority (here-
inafter referred to as Tf7'IATA or the Transit Authority) to be reimbursed
for one-fourth of 1S12,221.29 in interest which IThr½TA has paid to local
financing institutions on borrowings made for current mIetrobus operating
expenses since the effective date of the National Canital Transporta-
tion Act of 1972, Pub. L. No. 92-349, 86 Stat. 464 (July 13, 1972).
D.C. Code S 1-1441 note (1973).

The Administrator previously refused the request of lnMATA for
reimbursement of the amount in question and UM7:ATA has requested the
Administrator to reconsider his decision. That request is now pending,
and is the occasion for the Administrator's submission of the question
to us.

The relevant statutory provisions are sections 9 and 10 of the
National Capital Transportation Act of 1969, Pub. L. No. 91-143,
83 Stat. 320 (December 9, 1969), as added bv section 101 of the
National Capital Transportation Act. of 1972 (hereinafter referred to
as the NCTA of 1972). These sections provide, in pertinent part, as
follows:
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"Sec. 9. (a) The Secretary of Transportation is
authorized to guarantee, and to enter into commitments
to guarantee, upon such terms and conditions as he may
prescribe, payment of principal of and interest on
bonds and other evidences of indebtedness (including
short-term notes) issued with the approval of the
Secretary of the Treasury by the Transit Authority
under the Compact. No such guarantee or co=,itment to
guarantee shall be made unless the Secretary of Trans-
portation determines and certifies that-

"(1) The obligation to be guaranteed repre-
sents an acceptable financial risk to the United
States and the prospective revenues of tile Transit
Authority (including payments under section 10)
furnish reasonable assurance that timely payments
of interest on such obligation will be made; [and
that certain other conditions, not here relevant,
are met]

* * * * *

i(d) The interest on any obligation of the Transit
Authority Issued after the date of the enactncnt of this
section shall he included in gross income for the pur-
poses of chapter 1 of the Internal Revenue Code of 1954.

* * * * * 

"Sec. 10. The Secretary of Transportation shall make
periodic payments to the Transit Authority upon request
therefor by the Transit Authority in such amounts as may
be necessary to equal one-fourth of the total of the -

"(1) net interest cost, and

i'(2) fees, coznission, and other costs of issuance,
which the Secretary determines the Transit Authority in-
curred on its obligations issued after the date of the enact-
ment of this section."

The Administrator states that the authority of the Secretary under sec-
tions 9 and 10 has been delegated to him.
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Section 9(a) is authority for the Administrator, as the delegate
of the Secretary of Transportation, to guarantee bonds or notes of
WMATA which are issued with the approval of the Secretary of the
Treasury, and which meet certain conditions prescribed by the Secre-
tay7 of Transportation. llo-wever, section 9(d) and section 10 are
not by their tents limited to obligations guaranteed under sec-
tion 9(a), but speak of obligations "issued after the date of the
enactment of this section.' In a letter to the Administrator, dated
January 14, 1975, the General Counsel of V!WMATA relies on this
distinction to argue, in effect, that by virtue of section 10, tle
Secretary is obliaed to reimburse VlATA for one-fourth of the interest
on all its obligations issued after July 13, 1972, the date of :nect-
mcnt of section 10, notwithstanding that the obligations ra- not have
been guaranteed pursuant to section 9(a).

The General Counsel of '7'L4ATA also states that in the original
draft of the 7ill which was the derivative source of the 'C7A of 1972,
sections 9(d) and 10 were applicaIbl-. only to gunaranteed obligations
of IT41TA, hut that those draft sections were chaneed prior to the
introduction of the bill, at the behest of the Department of the
Treasury, in order to broaden their scope to include all VMA'STA obliga-
tions. In support of this contention, the General Co-unsel offers a
letter, dated -ay 27, 1971, from the Acting (7nneral Counsel, De~part-

mn cf ,,2 '-anr, -, to _o ."oc. .5 f v _a ofmzcJ£a

The letter states that the Departnent of the Treasury believes that
'tall ta:able borrow-ings by -.-7TA should receive the proposed Federal
interest su'bsidy of 25 percent, regardless of w-hether such borrowin's
are expressly -uaranteed bny the Secretary of Tran7portation. The
General Counsel of T7P-A'"TA states that the Treasury Deprartment offered
a redraft of the bill to give effect to this suzFestion and that
the language of the redraft is incorporated in sections 9(d) and 10
of the act.

The position of the Chief Counsel, I'CA, as set forth in a memoran-
dum to the Administrator, is essentially that:

"The language of the foregoing provisions bf the TrCTA
of 1972], in ny opinion, gives no evidence of a
Congressional intent that obligations of ';'M-ATA (including
short-tern notes) otter than those issued With the

Vapproval of the Secretarv of the Treasury and guaranteed
by the Secretary of Transportation under authority of
Section 101 of the National Capital Transportation Act of
1972 (Sections 9, 10, 11 and 12 of the National Capital
Transportation Act of 1969 as amended) be made eligible
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for interest subsidy. All of the provisions of
Section 101 constitute a single statutory scheme by
which the Federal Government guarantees the payment of
principal and interest of and subsidizes the payment
of interest on indebtedness incurred, under certain
statutory restrictions and safeguards, for the purpose
of constructing the 'Metro' rail rapid transit system.
There is no indication anywhere of an intent to
authorize a general Federal subsidy of all 11MATA's
interest costs and other costs of borrowing money.

"The legislative history of Public Lawq 92-349 [the
NCTA of 1972) supports this view. * *

Although the matter is not wholly free from doubt, we believe
the better vie.w is that Congress did not intend, in enacting the
ICTA of 1972, to provirde an interest subsidy for ob'lications of
'IEATA unconnected with 'a1'0 financing. We will recapitulate briefly

the circumstances leading to the enactment of the INCTA of 1972.

ITh2-'Tk was formed following the approval by Congress of the terms
of the Vlashinton Vetropolitan Area Transit Comnact. I'lu. L. No. 89-
774, 80 Stat. 1352 (..ovemrber 6, 1966). The Compact, among the
DistaL 2 (C of Co-lAu i a rylan, ; iirr to
facilitate the development of a system of rail rapid transit, as well
as other public transoortation facilities, serving the national
Capital recion. ache National Capital Transportation Act of 1%9,
authorized the develo'nent of the rapid rail transit system (C-T-T0)
at a cost of $2.5 zillion, with Federal contributions of t;o--thirds
of the net construction cost, and the remaining one--third of the cost
to be financed by means of revenue bonds issued by U,]iUA.

A studv by '.ATA in 1971 of h-6P2T0 construction progress, cost
trends, and financing, led to the conclusion that there lad been a
net increase of $441 million in project construction costs since the
original estinate of $2.5 billion. moreover, it was found that
"* * * I~t would he iractically impossible to successfully place the
tax-ex.empt bonds which [1. IATA) was authorized to issue * * *. "

S. Rep. No. 92-931. 4 (1972). laced with these problems, Ti,.MTA
proposed a revised financial plan, which becm-ie the basis for the
NICTA of 1972:

'"Under the revised financial plan, the net additional
project Cost will be $450 million to be shared on 2/3-1/3
ratio between the Federal and local Governments. Second,
the Transit Authority will issue only obligations which
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are taxalle. Third, an interest aub@idy of 257 on
the interest and ;arIeting costs of p12ciuii its
obluitations *Pill be paid 1>y t'2a Tgceral ruovrernrent to
the Tra,-it Authority. lc a-mounrt naid nill be
recoverrfd £rco7 t'.e zlo'U'v receiwve 'by the ederaI
Covernmrnt from taxcts oil Snco.ja -- cr,. uch. honI,. It
.. estt-.ted thst thc aQunt paidl "ill be suf ficient
to cover the 41ebt servSce oc R)1 ta tional S3)O Uilli on of
bonds, 4 UrScrasi.rg tiLe total issite o f onds which may
}e puzrantteed ti $1.2 bi2.2Aon. .o aaddiLlonal outla7
is re~qu'rcd fro' the fecier&1 ;ovrer.iernt. Foturth, local
jurisdicciors will be recuired to pay an ad itionlal
$150 ziil1iori ai; %oztc _ianf. funiA,3, tiualv -reservrsg t :e
peUŽral* locc1 .:a' c'x-I-c rztio of 2/3-1/3. %, i, tha
LDistrict c'ff Iz-1u',. Ls etuthorlzc* Lo incr-,as,>. its
Gsharc fro. a .-lioi to ^.C-.7 .7 -I ic a;.

borrowir¢. aut'i-.orl.ty of t'- -istriet oC cclr.-hia i&
incr6ec.. V9y; a 1iss;e .;,:C>; to aecu--e t'le rj-,2Ce ry S 'und 
&.x¢ t e3 e.< 9 2-~ 3}l 4 (l7).

Thc rcxvte6 finnci'-l ,.la- '-7s orlr.SAnal2y ei'dii. in t7o bills,
11.".. _11377 aad' S. 22-77. '-";-:e w''.'fi 5; §>re iitnrtical, Caere nndorctad
.y the cart-t of 7rt: r rtation, V"'K. Nd nihe t;Lrict of
Cuolvo zs. ,.i~ .-'erve ;;,o'nzo + ts Oie(:;cc of ' r..n.retL 81J. 9udr~t
ar . in ai cord 'i the ?rvi--t' s pogr, , L. Z 'tr? C U-9
p:rtc. y -.,r11 tFie IcCa1 u'Scrl tios . ^L:, t L :ltatiVe

:,Rtj'i~t \"il' ' Gr!' .uzS O . '2=7aiJ 11PUS77 ',-e,~o-r tlh,:;eat
Cc:;;" LtLL Gt t U; 7D:,-tricL e CO IUf ilS? a: * te CU7Cc..tteŽ G1

*>k¢S~inist -2U.CrCei, t.t C if Laei A fcidiI. O; the '. I -c CO C n tcee t oLI
the DistLrict of C91U2.ia, (i Co ., 2d SeSS. 15A (>erc-ri,.nfter refereed
to as SerLs-I. s ao 1Lte-Z to the T'nlnte-'. -ou- District
Con-;:,5iLt f u tb- Depart Att.;nt of Tranacort-tion. aeeri n.* 29.
T7e bills vc-c 1l0 u.dortc:d '2 the c;e-nrtnwut of the IrcaSrur , -as
will j73ta dlin c:.,Y-see be1G-W..

Altu ;CtL;,- nO F.CtFOx t taken,-n ef.ti-jer of tjcE }-411S Pl.. 15507,
92d Corn-res , roq ^U eeld intro4uced, s-onsorcd by sCo e Cf t'he

r..;;e .c-e:i of tCe; .OUiQ7; ti..O ;0 11t7 -. Z'l. 1 5 _57 i 7
tl. rl` .txivativz XOurc£ of e.C-12), 1t72. Tl'h, C i.' tree rcports on
. 155J7 rcl oz- t'! hcr'ns a. corr-. r.cn; co1nccrnin:

I I P.. 17 7 a a d .;. 2 '17 7. S, . e P. i O. 3 1 , 1; Y.7. c P . j;° . 1L5
Title I of 'l.?;. 15507, dealin- b.ith dAeer1l puarantees of I.:''t A
obligationc is Lizilar, in veost reg-lects to title I of IHi.. 11F)77.

The revise.- financi-l ?lazi e*Wodied in the :CrTA of 1972 was
primarirly int ntiiba Lo 1t£i'we peossibie tLie sale of afdd- tional revenue
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bonds of V71ATA to finance capital costs of >TTNO. Virtually all
of the discussion in the legislative history of the interest
subsidy program is in terms of that purpose. flo consideration
was given to funding other possible activities of WM.ATA, such as
operation of a bus system. Indeed, legislation authorizing the
acquisition and operation by 'hTMAJ'A of the private bus companies
was not enacted until October 21, 1972 (Pub. L. No. 92-517, 86 Stat.
999), 3 months after the enactment of the NOCTA of 1972.

Moreover, the DICTA of 1972 amended the ICUrA of 1969, by adding
to it new sections 9. 10, 11, and 12. The DCTA of 1969 was also
concerned entirely with developing what was referred to therein as
the 'Adopted 1'egional System," whlich wlas the proposed regional rapid
rail transit systems or what is also called -1TP.0. Section 2(1),
Pub. L. No. 91-143, S3 Stat. 320. The NCTA of 1969 in turn replaced
the INCTA of 1965, Pub. L. 1To. 89-173, 79 Stat. 663, which also waas
enacted to authorize cand fund a rapid rail transit system.

In view of the purpose of the NCTA of 1972 and of the previous
acts cited--to enable the financing of 87TPO construction--we would
be reluctant to Hold that the 1972 amendment authorizes an interest
sifbsidy onD T. obligations for oneration of a bus system or for
any other purposes unrelated to 7TR.O construction, witihout some
indication in the legislative history that this weas intended. !As
shown above, the legislative historv and context of the 'rCTA of 1972
suggest that it was inteaeded solely for ICTPtO funcing. Aecordincly,
we do not believe tnat the Administrator is authorized to pay the
interest subsidy to 'V7 IATA for borrowinfis for current ~'etrobus operating
expenses.

The Chief Counsel, TWM:ATIA. as noted above. bases his contention
that the subsidy is payable on all W'kATA ol,)bliations in large part
on the views of the ',epartnent of the Treasury as expressed in the
letter, referred to above, from the Acting General Counsel of the
Treasury concerning the draft of tihe bill which became the NCTIA of
1972. While this letter was apparently riot before the Congress and
is not, strictly speaking, part of the legislative history of the
1972 act, the views exmressed therein are consistent sith the language
of the act, although not necessarily supportive of the theory advanced
by MTNATA.

It appears to us that nothing in the Treasury Department letter
is inconsistent with tie view that the interest subsidy was not
intended to apply to 7-2ViTA obligations other than those for financing
>J*T;\0 construction. The letter states, with respect to the taxation
provision of the draft bill, that it would

"* * * have the effect of subjecting to Federal
income tanation the interest on only those Washintgton
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Metropolitan Area Transit Authority (1.!MATA)
obligations which are expressly guaranteed by the
Secretary of Transportation. There is no provision
in the bill for taxation of the initerest on those
1UMATA oblitati ons which TmiFht he issued t-itlout
an exre!7s e'cderal f'uarantee but v-hic',, in fact,
wvould be -effoctivelv secured b, the Secretarv's
Luajantae. The direct eua rntee e b tlhe Secrctary
of Transnortation ofr up to el 2 billion of TJ'4A.TA

o'.>lirations incicr the tbill vo, ±c. cover all of the

Ion3-teri fl.ancin no'..- conrs-,lated j)y f7'ATA for the
construction of th'e natro. -' if ;_;fTA were to
Pdo'.t the cu~to-,arI- rocnere of ortterm orrowing,
rior to tEc irraan~r .ent of 'erm-,nent f - nanecin, . ucl

tihort-torir )>orro-rinzr,, zlthour i not c7ipresqI.- c-uarnrteed,
,rould be ort 'l ,v .± ofron- _.e roceerl of fully
_FLuaranteAd lon -,tern i¢-A-ptcg. Such an arran".t'.eent 17ould
amou~nt to an effective refral ^uarantee of titx-exeivnnt
obligations in the rmzr1 -. t and vmuld be clearly contrary
to the policies of the ±reasury and the Administration.

"'Accordin-lv , as a cond'ition to providint the
Federai. c~uarantee on !-'MATA s p'rq ancnt financing. all
borro-in,--sky rrXrT Sb-ld bie on a tbxable basis.'

(Emphasis nupplied.)

The bi.11 vlhch twas ulti'v'at-ly submitted to thke rcnprrers on rehalf
of ';.'A1'( .1.. 113,77, w-ith the approval of the Treasury .'erartne.nt
(fearinos, 39), dic not Provide exco~licitlv for guarantee cf rc'rt-ttrtn
notes, as Eld P... . 15537, t-he latvar version of tbc onropo.ed lei-l
tion -nd as does the act. 1'.?.. 11S77 (and the corresnondin- ecnate
bill, S. 2257), rrovjdd only trhat the Mecretarv of Transportation
could ruarantee * * * payent of bonds and other evidences of
indebtainess * * *.

The Trensurv Thepartrent, in proposin-t that section 9(d) make
taxable all W-NATA obligations, and not rerelv those expresslv
guaranteed, vas thun,- evidently assiraing that short-ter " orrowin:.s
Would not necensarily be guararnteed. The recotmendation that l2l.
borrowtin7s by W'JT~AT be on a taxable basis v-as based on the Drenise that
th.- £hort-tem horro-.S5nc s, since they would be repaid from eguaraniteed
bond proceeds, were in effect also secured by the Federal euarantee.
It is clear, in tho context of the letter, that Treasury was concerned
only .ith horrowin !s for '..TRO construction, since it is only such
borrowinf ts which would be repaid from 'f * t the proceeds of fully
guaranteed lonv-tern issues * * *, and hence in effect also guaranteed.
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The letter goes on to discuss the interest subsidy which
is here at issue: -

"The Department also believes that all taxable
borrowings by VMATA should receive the proposed
Federal interest subsidy of 25 percent, regardless of
whether such borrowings are expressly g-uaranteed by the
Secretary of Transportation. Such a subsidy would provide
VlATA with an average net borrow7ing rate comparable to
the market rates aiad by other public bodies borroulng
on a tax-exempt basis with a hi-h credit standing. * * *

"The payment of a 25 percent interest subsidy on
ITMATA's taxable obligations, including nonSuaranteed
obligations, would clearly be in the Federal interest
as compared with taz-exernt borro-ings. As the
President 4rndicated in his April 7, 1971, message on
the District of Coltolkia, makir.- the 'V!'.'.ATA obligations
ta-am.le Nould provide a revenue flow-hack to the Treanury
wfhich would nermit the Federal Governrant to cover
25 percent of the Authority's interest cost. Such a sub-
sidy on all 1,7C'ATA oli4-ations would he in accord with the
provisions in the A'ministration bill in the 91st Congress,
which was resunrLitted this year, wYhi-ch w.ould marke ta.xable
the interest on borrowings by thLe District of Columbia
and Would alzo provide a Federal interest subsidy of
25 percent on such borromings."

As the letter and the legislatlve hi4tory of--the act mke cleasr,
the interest subsidv is linked in prrinciple to the taxabillty of the
obligations, and to the guarantee. A Feneral guarantee Of l U.ATA
obli;gationa , in Treasury' s view, should not be made tualess the
interest paid on those obligations is taxaxle. hearinc-s, 30-31.
Since `TWMATA, would have to pay higher interest rates on tanable obliga-
tions, the interest subsidy is intended to offset the additional
interest cost to TNATA, while the co-t to the FedorAl C-omvernment of
the interest subsidy would in turn he offset by additioial tax
revenues resultin.g from making the ,TATA ohliratiorns taxable. Id.

IWe think that the Treasurv Department letter can be taken to
mean no more than that borroC:ings which are "effectively guaranteed" -

because, although not eirressly guararteed, they would he re.,nid from
the proceeds of guarantecd borrowings--should be taxable, and that
the interest subsidy- should he paid on such borrmoincs. Since, under
the NCTA of 1972, express guarantee of short-terma notes is authorized,
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it is unlikely that the problem addressed by Treasury would now
arise. In anv event, however, borromwings for 'letrobus operating
expenses would not be considered to be effectively guaranteed in
this sense because they would not be repaid fron the proceeds of
guaranteed bonds. Eence, the rationale for the interest subsidy
would not apply to such borrowings. In sum, we do not find the
Treasury Department letter necessarily inconsistent with the con-
clusion set forth above, that the interest subsidy may not properly
be paid by the Administrator srith respect to borrowings for current
e'.trobzs operatin-; cencnses. Rlather, it may be paid only with respect

to borrowings, ½either guaranteed or not, which are for the purpose
of `MTRO construction.

The Administrator may therefore not comply with the request of
WMATIA for reimbur3enent of one-fourth of interest paid to financing
institutions on horrowings for current >4etrobus operating expenses.

Depatyt C07;,tr ollr General
of the United States
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